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In the United States Court of Appeals  
for the Second Circuit 

 
Catskill Mountainkeeper, Inc.;  
Clean Air Council;  
Delaware-Otsego Audubon Society, Inc.; 
Riverkeeper, Inc.; and Sierra Club, 
 
                      Petitioners, 
 
Stop the Pipeline, 
                                        Petitioner 
 
           v. 
 
Federal Energy Regulatory Commission,  
 
                      Respondent 
 
Constitution Pipeline Co., LLC;  
Iroquois Gas Transmission System, L.P.;  
and Natural Gas Supply Association, 
 
                                        Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
     16-345 (Lead) 
     16-361 (Consolidated) 
 
 

 
     AFFIDAVIT OF  
     GLENN BERTRAND AND  
     LAURA BERTRAND 

 

 
 
STATE OF NEW YORK    ) 
       ) ss.: 
COUNTY OF DELAWARE                           ) 
 
 
1. We, Glenn and Laura Bertrand, live at 465 Rose Lane, in Davenport, New 

York, on a piece of property that we own and have resided on for over 32 years. 

We own a total of 100 acres of land on three adjoining parcels.  
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2. We became members of Stop the Pipeline (“STP”) in the summer of 2012 in 

order to protect our home and the surrounding area from the environmental 

degradation of a 30-inch diameter interstate gas pipeline that was being proposed 

by the Constitution Pipeline Company, LLC (“Company”). If built, the pipeline 

would run from Susquehanna County, Pennsylvania through Broome, Chenango, 

Delaware, and Schoharie Counties in New York State. 

3. STP is a grassroots organization of people who live, work, recreate, and own 

property in the Northern Catskills, Central New York State, and North Central 

Pennsylvania. Its mission is to preserve and enhance the rural heritage and pristine 

environment in the region by ensuring the purity of its air, water, and soil, the 

health of its inhabitants, the resilience of its ecosystems, and the capacity of the 

area to be self-sustaining.  

4. Our property, which is situated on a dead end road, is beautiful, private, and 

tranquil. During the 56 years it has been owned by our family, over 13,000 trees 

and hundreds of shrubs have been planted on it by members of several generations 

of our family. Glenn’s father lives in a lot adjacent to us, and our daughter and son-

in-law reside in a lot next to Glenn’s father. We have several waterbodies on and 

near our property, including our 8-acre pond, streams, springs, and areas of 

wetlands. A large portion of our property is forested.  
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5. The proposed route of the pipeline would bisect our property, a few hundred 

feet upslope from our home, and cut a swath through our 52-acre tree farm. The 

Company made many attempts to have us sign an easement agreement, even after 

we told them that we were not interested in their proposals. On December 2, 2014 

FERC issued a certificate of public convenience and necessity that was conditioned 

upon receiving many other certificates and permits by other agencies, including a 

401 water quality certificate (“WQC”) from the New York State Department of 

Environmental Conservation (“DEC”). Because we refused to let the Company on 

our land, and refused to sign an easement agreement, the Company used this 

conditional certificate to initiate eminent domain proceedings in the Northern 

District of New York.  

6. We hired a lawyer to defend us during the eminent domain proceedings, but 

Judge Mordue said that he could not consider whether FERC’s certificate was 

valid or not. In March of 2015, he signed an order granting the Company the right 

to take almost three acres of our land for the construction of the pipeline, and 

another granting the Company the right to immediately enter our land. (See 

Attachments.) Since then there have been strangers on our land, performing 

surveys and placing stakes and ugly bright plastic ribbons all over it. The stakes 

and ribbons marked the areas where thousands of trees, and countless other plants, 
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would be destroyed. The removal of these trees and vegetation would greatly 

diminish the aesthetics of our property. 

7. The pipeline would also harm us economically, reducing our property value 

and destroying potential income from timber and maple syrup production. We plan 

to use the timber and forest products to generate income when we retire.  

8. In 2006 we commissioned a new Landowner Forest Stewardship Plan from 

the DEC. This was to update one from 1983, with the original dating back to 1969. 

DEC’s survey includes characterization of the soils and topography of our 

property. The Stewardship Plan emphasizes that several areas, where the proposed 

pipeline would cut through, are best suited to woodland and wildlife uses, and 

states that if the soil is disturbed in these areas there will be a severe erosion 

hazard. Additionally, it stresses the need to protect the natural features of the 

landscape, such as the natural springs and trout stream, which would be harmed 

from erosion and runoff from the construction of the pipeline. Located 

immediately downslope from the proposed pipeline route is a parcel that the plan 

cites as “the most valuable stand from a timber perspective on this property.” The 

eventual goal with this stand is to increase the sugar maple component. If the 

pipeline is built, not only will hundreds of our wild maples be cut down, but our 

prime area of maple trees will also be put in jeopardy.  
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9. We are concerned about the downstream impacts that may result if the 

pipeline is constructed. Clear-cutting trees and other vegetation will further 

destabilize already unstable soils, providing a pathway for storm water runoff and 

an increase in erosion. The proposed pipeline route is situated between two streams 

in an area where there are steep slopes, so we are concerned that runoff from the 

construction of the pipeline will negatively impact the streams and pond on our 

property. The first stream that is located next to the proposed pipeline route is a 

cold-water trout stream where trout go to spawn. The second stream located next to 

the proposed pipeline is a cold-water stream that feeds into our pond.   

10. We have a 20,390,000-gallon pond across the street from us, about 100 

yards away from our home. It was built in 1965 by Glenn’s grandfather, and is 

surrounded by forests filled with wildlife. We frequently fish, swim, and canoe in 

this pond with our family, since the water is clean and contains little algae. This 

could all change if the pipeline is built, as muddy water would flow down into it, 

carrying the herbicides they spray on pipeline easements to kill weeds and trees. 

11. We are fearful for our safety, especially with regard to pipeline accidents. 

There is frequent flooding on our mountain because of the snow pack, steep slopes 

and extreme storms from climate change. The pipeline right of way would provide 

a new pathway to the creek that crosses Rose Lane at the intersection with Parker 

Schoolhouse Road. This creek has washed out a culvert at this location twice, most 
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recently in June of 2006. We have attached photos of Rose Lane during these 

floods. (See attached photos). Also, we are extremely concerned that flooding 

would expose the pipeline and then it would rupture and explode.  FERC’s 

environmental impact statement was generic, and did not adequately address this 

serious concern.  

12. If the pipeline were built, we would lose privacy on our property. Currently 

we live on a dead end road, with no through traffic. The pipeline would create an 

open pathway close to our home. In addition, the Company would build a 

permanent access road nearby. Hunters, trespassers, and people on snowmobiles, 

dirt bikes, and ATVs would probably use this road and the pipeline right of way 

for their recreation. Also, the stonewall boundaries on our property, which have 

historical significance and provide some access control, would be destroyed. 

13. The DEC denied the 401 WQC on April 22, 2016, but the Company has 

issued a press release, and sent us a letter, saying it will keep trying to build the 

pipeline. (See Exhibits.) The Company still has an easement on our land, and they 

have the right to enter it at any time. 

14. In July 2015 we started receiving letters from the Tennessee Gas Pipeline 

(“TGP”), which wants to build the Northeast Energy Direct (“NED”) pipeline 

through our property. This second pipeline would have many cumulative impacts 

on our land and water that were never considered. 
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Anne Marie HP
Typewritten Text
Intersection of Parker Schoolhouse Road and Rose Lane, looking NE up Rose Lane.



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Anne Marie HP
Typewritten Text
Creek crossing over the surface of Rose Lane, with exposed culvert.



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Anne Marie HP
Typewritten Text
Rose Lane, during flood, looking SW towards Parker Schoolhouse Road.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

CONSTITUTION PIPELINE : 
COMPANY, LLC  : 

: 
Plaintiff, : 

: CIVIL ACTION 
v. : 

: Case No. 3:14-cv-02071-NAM-RFT 
A PERMANENT EASEMENT FOR 1.16  : 
ACRES AND TEMPORARY EASEMENT : Electronically Filed 
FOR 1.59 ACRES IN DAVENPORT,  : 
DELWARE COUNTY, NEW YORK,  : 
TAX PARCEL NUMBER 17.-2-4.3, : 
GLENN T. BERTRAND, et al. : 

: 
Defendants. : 

: 

ORDER 

AND NOW, this  , upon consideration of Plaintiff’s Motion for 

Partial Summary Judgment and the documents and arguments submitted in reference thereto, the 

Motion is hereby GRANTED. 

IT IS HEREBY ORDERED that Constitution Pipeline Company, LLC has the 

substantive right to condemn: 

1. A permanent right of way and easement, containing 1.16 acres, as
described as “Area of Permanent Right of Way” in Exhibit A attached to
the Verified Complaint, for the purpose of constructing, operating,
maintaining, altering, repairing, changing the size of, replacing and
removing a pipeline and all related equipment and appurtenances thereto
(including but not limited to meters, fittings, tie-overs, valves, cathodic
protection equipment and launchers and receivers) for the transportation of
natural gas, or its byproducts, and other substances as approved by the
Federal Energy Regulatory Commission pursuant to the Natural Gas Act
and the Order of the Federal Energy Regulatory Commission dated
December 2, 2014, Docket Nos. CP13-499-000 and CP13-502-000, 149
FERC ¶ 61,199 (2014); together with all rights and benefits necessary or
convenient for the full enjoyment or use of the right of way and easement.

2nd day of March, 2015
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Defendants shall have a right of ingress and egress across the permanent 
right of way, but Defendants shall not build any  permanent structures on 
said permanent right of way or any part thereof, shall not change the grade 
of said permanent right of way, or any part thereof, shall not plant trees on 
said permanent right of way, or any part thereof, or use said permanent 
right of way or any part thereof for a road, or use said permanent right of 
way or any part thereof in such a way as to interfere with Plaintiff’s 
immediate and unimpeded access to said permanent right of way, or 
otherwise interfere with Plaintiff’s lawful exercise of any of the rights 
herein granted without first having obtained Plaintiff’s approval in writing, 
and Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

2. Temporary easement of 1.59 acres, as described as “Area of Temporary
Workspace” in Exhibit A attached to the Verified Complaint, for use
during the pipeline construction and restoration period only for the
purpose of ingress, egress and regress and to enter upon, clear off and use
for construction and all activities required by the Order of the Federal
Energy Regulatory Commission dated December 2, 2014, Docket Nos.
CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 (2014).

IT IS SO ORDERED. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

CONSTITUTION PIPELINE : 
COMPANY, LLC  : 

: 
Plaintiff, : 

: CIVIL ACTION 
v. : 

: Case No. 3:14-cv-02071-NAM-RFT 
A PERMANENT EASEMENT FOR 1.16  : 
ACRES AND TEMPORARY EASEMENT : Electronically Filed 
FOR 1.59 ACRES IN DAVENPORT,  : 
DELWARE COUNTY, NEW YORK,  : 
TAX PARCEL NUMBER 17.-2-4.3, : 
GLENN T. BERTRAND, et al. : 

: 
Defendants. : 

: 

ORDER 

AND NOW, this                                                             upon consideration of Plaintiff’s 

Omnibus Motion for Preliminary Injunction for Possession of Rights of Way by February 16, 

2015 Pursuant to the Natural Gas Act and Federal Rules of Civil Procedure 71.1 and 65, and the 

documents and arguments submitted in reference thereto, and the Motion is hereby GRANTED 

and: 

(a) Upon filing the bond required below, beginning February 16, 2015, Plaintiff 

Constitution Pipeline Company, LLC (“Constitution”) is granted access to, possession of and 

entry to the following Rights of Way: 

1. A permanent right of way and easement, containing 1.16 acres, as
described as “Area of Permanent Right of Way” in Exhibit A attached
hereto, for the purpose of constructing, operating, maintaining, altering,
repairing, changing the size of, replacing and removing a pipeline and all
related equipment and appurtenances thereto (including but not limited to
meters, fittings, tie-overs, valves, cathodic protection equipment and
launchers and receivers) for the transportation of  natural gas, or its
byproducts, and other substances as approved by the Federal Energy

2nd day of March, 2015,
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Regulatory Commission pursuant to the Natural Gas Act and the Order of 
the Federal Energy Regulatory Commission dated December 2, 2014, 
Docket Nos. CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 
(2014); together with all rights and benefits necessary or convenient for 
the full enjoyment or use of the right of way and easement.  Defendants 
shall have a right of ingress and egress across the permanent right of way, 
but Defendants shall not build any  permanent structures on said 
permanent right of way or any part thereof, shall not change the grade of 
said permanent right of way, or any part thereof, shall not plant trees on 
said permanent right of way, or any part thereof, or use said permanent 
right of way or any part thereof for a road, or use said permanent right of 
way or any part thereof in such a way as to interfere with Plaintiff’s 
immediate and unimpeded access to said permanent right of way, or 
otherwise interfere with Plaintiff’s lawful exercise of any of the rights 
herein granted without first having obtained Plaintiff’s approval in writing, 
and Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

2. Temporary easement of 1.59 acres, as described as “Area of Temporary
Workspace” in Exhibit A attached hereto, for use during the pipeline
construction and restoration period only for the purpose of ingress, egress
and regress and to enter upon, clear off and use for construction and all
activities required by the Order of the Federal Energy Regulatory
Commission dated December 2, 2014, Docket Nos. CP13-499-000 and
CP13-502-000, 149 FERC ¶ 61,199 (2014).

(b) Constitution shall post a bond in the amount of $8,000.00 as security for the 

payment of just compensation to Defendants. 

(c) Constitution shall record this Order in the County Clerk’s Office of Delaware  

County, New York. 

IT IS SO ORDERED. 

-2- 
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In the United States Court of Appeals  
for the Second Circuit 

 
Catskill Mountainkeeper, Inc.;  
Clean Air Council;  
Delaware-Otsego Audubon Society, Inc.; 
Riverkeeper, Inc.; and Sierra Club, 
 
                      Petitioners, 
 
Stop the Pipeline, 
                                        Petitioner 
 
           v. 
 
Federal Energy Regulatory Commission,  
 
                      Respondent 
 
Constitution Pipeline Co., LLC;  
Iroquois Gas Transmission System, L.P.;  
and Natural Gas Supply Association, 
 
                                        Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
     16-345 (Lead) 
     16-361 (Consolidated) 
 
 

 
     AFFIDAVIT OF  
     DANIEL BRIGNOLI AND  
     LAURA JEAN BRIGNOLI 

 

 
 
STATE OF NEW YORK    ) 
       ) ss.: 
COUNTY OF DELAWARE                           ) 
 
1. We, Daniel and Laura Jean Brignoli, live in a house we built by hand at 

2152 Rathbun Hill Road in Davenport, New York. It is situated several hundred 

feet off the road on approximately twenty acres of land that we own.   
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2. We became members of Stop the Pipeline (“STP”) in the summer of 2012 in 

order to protect our home, and the surrounding area, from the environmental 

degradation of a 30-inch diameter interstate gas pipeline that was proposed by the 

Constitution Pipeline Company, LLC (“Company”). If built, the pipeline would 

run from Susquehanna County, Pennsylvania through Broome, Chenango, 

Delaware, and Schoharie Counties in New York State. 

3. STP is a grassroots organization of people who live, work, recreate, and own 

property in the Northern Catskills, Central New York State, and North Central 

Pennsylvania. Its mission is to preserve and enhance the rural heritage and pristine 

environment in the region by ensuring the purity of its air, water, and soil, the 

health of its inhabitants, the resilience of its ecosystems, and the capacity of the 

area to be self-sustaining.  

4. When we bought our land thirty-seven years ago, it was almost completely 

forested. It’s situated on the side of a mountain, with a stream on the slope above 

our house and incredible views down to and across the valley. We wanted to keep 

it forested, so we only cut a few trees when we built our home. Later we bought an 

adjoining lot to insure tranquility and preserve the environment. We raised our 

family here and thought our son might want to build a home on that lot. We have 

an organic garden, frequently go for walks on our property, and take pleasure in 

the natural splendor that surrounds us during each unique season.  
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5. The Constitution Pipeline would run directly through our property, a few 

hundred feet up the hill from our house. Construction of it would require the 

Company to clear cut the forest we love, forcing us to face an ugly and barren scar. 

The right of way would be maintained with herbicides, which could contaminate 

our well water, fruit and vegetable garden, and the bass in our pond.  

6. The pipeline would devalue our land, and we might not be able to renew our 

homeowners insurance, as a high-pressure pipeline is considered an industrial use.  

Our hope was to pass our home on to our son, or grandchildren, but it would no 

longer be the place we love, and we would fear for their lives as a pipeline can 

explode at any moment. If we ever need to sell our home, the buyer might have 

trouble obtaining a mortgage with a thirty-inch gas pipe running through it.  

7. The Company made many attempts to have us sign an easement agreement, 

even after we told them that we were not interested in their proposals. One of their 

representatives asked us if we were prepared to go to court. We were appalled by 

the question and politely asked the representative to leave our property. These 

tactics are meant to demean and degrade us property owners.  

8. On December 2, 2014 FERC issued a certificate of public convenience and 

necessity that was conditioned upon receiving many other certificates and permits 

by other agencies, including a 401 water quality certificate (“WQC”) from the New 

York State Department of Environmental Conservation (“DEC”). Because we 
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refused to let the Company on our land, and refused to sign an easement 

agreement, the Company used this conditional certificate to initiate eminent 

domain proceedings in the Northern District of New York. Simultaneously the 

DEC opened a public comment period on the Company’s application for the 401 

WQC and four related water permits. The whole process happened so fast that we 

did not have time to get a lawyer, so we represented ourselves. While we didn’t 

pay a lawyer, we did pay for copies, postage, and express mail. 

9. The Company kept sending us thick packages filled with legal documents. 

Every time a new package came, we had to go through it to see what was different. 

It turned out that many of them were the same, and it felt like the Company was 

harassing us by sending them over and over again.  

10. In March 2015, Judge Mordue signed an order granting the Company the 

right to take and enter our land. (See Attachments.) We were shocked because we 

did not believe they could take our land before the DEC issued a 401 WQC. Also, 

we don’t understand how the government can give the Company permission to 

take our property just so they can export their gas and make more money.  

11. Our land was taken from us even though we never got our day in court. We 

do not believe there is a true need for this pipeline. There are enough existing 

pipelines to carry the gas that is needed within the United States. The gas drilling 

companies simply want to make more money by shipping their gas overseas. To do 
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that, they want to bring gas from Pennsylvania, through the Western Catskills and 

Central New York State so they can interconnect with other pipelines that plan to 

export it. 

12. Over the past year, we frequently found strangers on our land, and they 

made us feel as if our property is no longer our own. Every time we looked out of 

the front window of our house we were reminded of them because we saw the ugly 

stakes and orange ribbons they put on our land to mark where our trees would be 

cut. If this happens, our view would be ruined. The distress this destruction would 

cause us is inconceivable, as we are terribly upset just at the thought of it. 

13. We told the Federal Energy Regulatory Commission (“FERC”) in our 2012 

comments, and in our July 2013 motions to intervene, that we do not want the 

pipeline to go through our land, or region, because we are fearful of the horrible 

environmental impacts, as well as threats to our safety and well-being. The 

pipeline would create an ugly scar through our beautiful forests, pollute our water 

and air, encourage industrial development, and basically destroy all that we value. 

No amount of money could ever compensate us for what we would lose. 

14. Flooding happens often on our mountain because of the snow pack, steep 

slopes, and extreme storms from climate change. There is a stream that runs just 

above us and crosses the road in front of our house. When there are flash floods, 

this stream overflows its banks and washes out our road, making it impassable for 
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several weeks. We have attached photos of the road that we took in 1996, 1998, 

and 2006 right where the pipeline would cross our road. (See attached photos.)  

15. The proposed pipeline would go under the road right where the creek crosses 

it, and where the road always washes out. We are extremely concerned that 

flooding would expose the pipeline, causing it to rupture and explode.  FERC’s 

environmental impact statement was so generic it did not adequately address this 

concern. With little supporting evidence, FERC concluded that flooding would not 

impact the construction or operation of the pipeline.  

16. On April 22, 2016, DEC denied the Company’s application for the 401 

WQC, so we may have had to suffer for no reason at all. (See Exhibits.) However, 

on May 23, 2016, the Company sent us a letter saying they hope to have the 

pipeline completed in 2018. (See Exhibits.) Even if they don’t succeed, the 

Company has an easement on our land, so strangers can come on our property 

whenever they want. They don’t even have to tell us when they’re coming. 

17. In July 2015 we started receiving letters from the Tennessee Gas Pipeline 

(“TGP”), which wants to build the Northeast Energy Direct (“NED”) pipeline 

through our property, about fifty feet south of the other one. Before the first 

pipeline was even approved, TGP filed an application for this second one. Even 

though many people asked, FERC refused to consider the cumulative impacts of 

the second pipeline in its environmental review for the first one.   
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         All photos were taken at milepost 79 of proposed Constitution pipeline. 
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       Intersection of Rathbun Road and the Brignoli driveway



 

        Rathbun Road  

         

       Rathbun Road  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF NEW YORK 
    
CONSTITUTION PIPELINE : 
COMPANY, LLC  : 
   : 
  Plaintiff, : 
   : CIVIL ACTION 
 v.  : 
   : Case No. 3:14-cv-02004-NAM-RFT 
A PERMANENT EASEMENT FOR 1.18  : 
ACRES AND A TEMPORARY EASEMENT : Electronically Filed 
FOR 0.31 ACRES, IN DAVENPORT, : 
DELAWARE COUNTY, NEW YORK, TAX : 
PARCEL NUMBER 33.-1-8.9, : 
DANIEL JOSEPH BRIGNOLI, et al. : 
   : 
  Defendants. : 
   : 
 

ORDER 
 

AND NOW, this 12th day of March, 2015, upon consideration of Plaintiff’s Motion for 

Partial Summary Judgment and the documents and arguments submitted in reference thereto, the 

Motion is hereby GRANTED. 

IT IS HEREBY ORDERED that Constitution Pipeline Company, LLC has the 

substantive right to condemn: 

1. A permanent right of way and easement, containing 1.18 acres, as 
described as “Area of Permanent Right of Way” in Exhibit A attached to 
the Verified Complaint, for the purpose of constructing, operating, 
maintaining, altering, repairing, changing the size of, replacing and 
removing a pipeline and all related equipment and appurtenances thereto 
(including but not limited to meters, fittings, tie-overs, valves, cathodic 
protection equipment and launchers and receivers) for the transportation of  
natural gas, or its byproducts, and other substances as approved by the 
Federal Energy Regulatory Commission pursuant to the Natural Gas Act 
and the Order of the Federal Energy Regulatory Commission dated 
December 2, 2014, Docket Nos. CP13-499-000 and CP13-502-000, 149 
FERC ¶ 61,199 (2014); together with all rights and benefits necessary or 
convenient for the full enjoyment or use of the right of way and easement.  
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Defendants shall have a right of ingress and egress across the permanent 
right of way, but Defendants shall not build any  permanent structures on 
said permanent right of way or any part thereof, shall not change the grade 
of said permanent right of way, or any part thereof, shall not plant trees on 
said permanent right of way, or any part thereof, or use said permanent 
right of way or any part thereof for a road, or use said permanent right of 
way or any part thereof in such a way as to interfere with Plaintiff’s 
immediate and unimpeded access to said permanent right of way, or 
otherwise interfere with Plaintiff’s lawful exercise of any of the rights 
herein granted without first having obtained Plaintiff’s approval in writing, 
and Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

 
 2. Temporary easement of 0.31 acres, as described as “Area of Temporary 

Workspace” in Exhibit A attached to the Verified Complaint, for use 
during the pipeline construction and restoration period only for the 
purpose of ingress, egress and regress and to enter upon, clear off and use 
for construction and all activities required by the Order of the Federal 
Energy Regulatory Commission dated December 2, 2014, Docket Nos. 
CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 (2014). 

 
 

IT IS SO ORDERED. 
 

 

-2- 

Case 3:14-cv-02004-NAM-DJS   Document 27   Filed 03/12/15   Page 2 of 2



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment 3 
 
 

NDNY Order 
 

Injunction for Access 
 
 
 
 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

CONSTITUTION PIPELINE : 
COMPANY, LLC  : 

: 
Plaintiff, : 

: CIVIL ACTION 
v. : 

: Case No. 3:14-cv-02004-NAM-RFT 
A PERMANENT EASEMENT FOR 1.18  : 
ACRES AND A TEMPORARY EASEMENT : Electronically Filed 
FOR 0.31 ACRES, IN DAVENPORT, : 
DELAWARE COUNTY, NEW YORK, TAX : 
PARCEL NUMBER 33.-1-8.9, : 
DANIEL JOSEPH BRIGNOLI, et al. : 

: 
Defendants. : 

: 

ORDER 

AND NOW, this                                                            upon consideration of Plaintiff’s 

Omnibus Motion for Preliminary Injunction for Possession of Rights of Way by February 16, 

2015 Pursuant to the Natural Gas Act and Federal Rules of Civil Procedure 71.1 and 65, and the 

documents and arguments submitted in reference thereto, and the Motion is hereby GRANTED 

and: 

(a) Upon filing the bond required below, beginning February 16, 2015, Plaintiff 

Constitution Pipeline Company, LLC (“Constitution”) is granted access to, possession of and 

entry to the following Rights of Way: 

1. A permanent right of way and easement, containing 1.18 acres, as
described as “Area of Permanent Right of Way” in Exhibit A attached
hereto, for the purpose of constructing, operating, maintaining, altering,
repairing, changing the size of, replacing and removing a pipeline and all
related equipment and appurtenances thereto (including but not limited to
meters, fittings, tie-overs, valves, cathodic protection equipment and
launchers and receivers) for the transportation of  natural gas, or its
byproducts, and other substances as approved by the Federal Energy

12th day of March, 2015, 
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Regulatory Commission pursuant to the Natural Gas Act and the Order of 
the Federal Energy Regulatory Commission dated December 2, 2014, 
Docket Nos. CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 
(2014); together with all rights and benefits necessary or convenient for 
the full enjoyment or use of the right of way and easement.  Defendants 
shall have a right of ingress and egress across the permanent right of way, 
but Defendants shall not build any  permanent structures on said 
permanent right of way or any part thereof, shall not change the grade of 
said permanent right of way, or any part thereof, shall not plant trees on 
said permanent right of way, or any part thereof, or use said permanent 
right of way or any part thereof for a road, or use said permanent right of 
way or any part thereof in such a way as to interfere with Plaintiff’s 
immediate and unimpeded access to said permanent right of way, or 
otherwise interfere with Plaintiff’s lawful exercise of any of the rights 
herein granted without first having obtained Plaintiff’s approval in writing, 
and Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

2. Temporary easement of 0.31 acres, as described as “Area of Temporary
Workspace” in Exhibit A attached hereto, for use during the pipeline
construction and restoration period only for the purpose of ingress, egress
and regress and to enter upon, clear off and use for construction and all
activities required by the Order of the Federal Energy Regulatory
Commission dated December 2, 2014, Docket Nos. CP13-499-000 and
CP13-502-000, 149 FERC ¶ 61,199 (2014).

(b) Constitution shall post a bond in the amount of $38,000.00 as security for the 

payment of just compensation to Defendants. 

(c) Constitution shall record this Order in the County Clerk’s Office of Delaware  

County, New York. 

IT IS SO ORDERED. 

-2- 
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In the United States Court of Appeals  
for the Second Circuit 

 
Catskill Mountainkeeper, Inc.;  
Clean Air Council;  
Delaware-Otsego Audubon Society, Inc.; 
Riverkeeper, Inc.; and Sierra Club, 
 
                      Petitioners, 
 
Stop the Pipeline, 
                                        Petitioner 
 
           v. 
 
Federal Energy Regulatory Commission,  
 
                      Respondent 
 
Constitution Pipeline Co., LLC;  
Iroquois Gas Transmission System, L.P.;  
and Natural Gas Supply Association, 
 
                                        Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
     16-345 (Lead) 
     16-361 (Consolidated) 
 
 

 
     AFFIDAVIT OF  
     ROBERT LIDSKY 
      

 

 
 
STATE OF NEW YORK    ) 
       ) ss.: 
COUNTY OF DELAWARE                           ) 
 
 
1. I, Robert Lidsky, own approximately 42 acres of land on Dutch Hill Road in 

Davenport, New York, Tax Parcel Number 24.-1-41. 

2. I became a member of Stop the Pipeline (“STP”) in the fall of 2012 in order 

to protect my property, and the resources of the region, from the environmental 
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degradation of a 30-inch diameter interstate gas pipeline that was being proposed 

by the Constitution Pipeline Company, LLC (“Company”). If built, it would run 

from Susquehanna County, Pennsylvania through Broome, Chenango, Delaware, 

and Schoharie Counties in New York State. 

3. STP is a grassroots organization of people who live, work, recreate, and own 

property in the Northern Catskills, Central New York State, and North Central 

Pennsylvania. Its mission is to preserve and enhance the rural heritage and pristine 

environment in the region by ensuring the purity of its air, water, and soil, the 

health of its inhabitants, the resilience of its ecosystems, and the capacity of the 

area to be self-sustaining. I advocate for the preservation and enhancement of the 

rural character of Davenport, a safe, quiet, and scenic environment, and a non-

industrial agricultural and tourist-based economy.  

4. My property is a beautiful, private, and tranquil piece of land on the side of a 

hill, only a short drive from Oneonta. The area surrounding my property is pristine, 

densely forested countryside. The fact that my property is located in a rural and 

quiet area, yet is only a few miles away from a city, makes it extremely valuable. I 

purchased it eleven years ago, with the intent to build a secluded private home. 

One of the main reasons why I chose this specific piece of land is the panoramic 

view of virgin hillsides that can be seen from the top of the hill on my property. 

(See attached photo.) There is only one small area, of about four or five acres, that 
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is suitable for a home and septic system, and which could take advantage of this 

spectacular view. The value of this scenic vista undoubtedly contributes to my 

property’s worth.  

5. The possible construction of the pipeline has already negatively affected my 

use and enjoyment of my property, and the situation could get worse. The pipeline 

would be located about 450 to 500 feet from the proposed building site at the top 

of the hill. If the pipeline were to rupture and explode, it would destroy everything 

nearby, including the house and anyone in it. Being within the potential “kill zone” 

makes the property difficult to use, and hard to sell.  

6. The proposed route would go down the hill through my property, cross a 

stream, and then go up another hill directly in front of my property. The large scar 

from clear cutting through the forested hillside would ruin my panoramic view. 

The removal of trees and shrubs would also fragment the forests and increase the 

possibility of flooding. The grade on a portion of the pipeline route on my property 

is between thirty and forty percent. Removing trees and other vegetation on hilly 

terrain would exacerbate erosion and flash floods. 

7. Even though the Company did not have all the approvals it needed to build 

the pipeline, it initiated eminent domain proceedings in December 2014. I had to 

hire a lawyer to defend my interests, but Judge Mordue said that he could not 

consider whether FERC’s certificate was valid or not. On February 23, 2015, he 
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signed an easement “agreement” granting the Company about 1.8 acres of my land 

for a permanent easement and 2.09 acres for a temporary easement. (See 

Attachments.) 

8. I am concerned about the cumulative environmental impacts of this pipeline 

project on surface and ground water that provide recreational opportunities and 

vital drinking water supplies. The pipeline route crosses a cold water trout stream 

at the bottom of the hill, not far from my land. The trout go to spawn in this 

healthy stream. The construction of the pipeline would diminish the water quality 

of the stream and ruin the experience for local fishermen. 

9. On April 22, 2016, the New York State Department of Environmental 

Conservation (“DEC”) denied the Company’s application for a 401 water quality 

certificate. (See Exhibit.) This proves that we were right, and the Company should 

never have been allowed to take my land last year. Now it has a permanent 

easement on my property, and I can’t build a home on it because I don’t know if a 

pipeline is going to be built or not. The Company sent me a letter saying they 

intend to construct it in 2018. (See Exhibit.) 

10. I do not believe there is a true need for this pipeline and I am certain that my 

land has been taken from me in a way that is unconstitutional. FERC failed to 

provide information and analysis about the need for the proposed pipeline, and 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

    
CONSTITUTION PIPELINE : 
COMPANY, LLC  : 
   : 
  Plaintiff, : 
   : CIVIL ACTION 
 v.  : 
   : Case No. 3:14-cv-02049-NAM-RFT 
A PERMANENT EASEMENT FOR 1.80  : 
ACRES AND TEMPORARY EASEMENT  : Electronically Filed 
FOR 2.09 ACRES IN DAVENPORT,  : 
DELAWARE COUNTY, NEW YORK, TAX  : 
PARCEL NUMBER 24.-1-41, : 
ROBERT J. LIDSKY, et al.  : 
   : 
  Defendants. : 
   : 
 
 

ORDER 
 

AND NOW, this 23rd day of February, 2015, upon consideration of Plaintiff’s Motion for 

Partial Summary Judgment and the documents and arguments submitted in reference thereto, the 

Motion is hereby GRANTED. 

IT IS HEREBY ORDERED that Constitution Pipeline Company, LLC has the 

substantive right to condemn: 

 1. A permanent right of way and easement, containing 1.80 acres, as 
described as “Area of Permanent Right of Way” in Exhibit A attached to 
the Verified Complaint, for the purpose of constructing, operating, 
maintaining, altering, repairing, changing the size of, replacing and 
removing a pipeline and all related equipment and appurtenances thereto 
(including but not limited to meters, fittings, tie-overs, valves, cathodic 
protection equipment and launchers and receivers) for the transportation of  
natural gas, or its byproducts, and other substances as approved by the 
Federal Energy Regulatory Commission pursuant to the Natural Gas Act 
and the Order of the Federal Energy Regulatory Commission dated 
December 2, 2014, Docket Nos. CP13-499-000 and CP13-502-000, 149 
FERC ¶ 61,199 (2014); together with all rights and benefits necessary or 
convenient for the full enjoyment or use of the right of way and easement.  
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Defendants shall have a right of ingress and egress across the permanent 
right of way, but Defendants shall not build any permanent structures on 
said permanent right of way or any part thereof, shall not change the grade 
of said permanent right of way, or any part thereof, shall not plant trees on 
said permanent right of way, or any part thereof, or use said permanent 
right of way or any part thereof for a road, or use said permanent right of 
way or any part thereof in such a way as to interfere with Plaintiff’s 
immediate and unimpeded access to said permanent right of way, or 
otherwise interfere with Plaintiff’s lawful exercise of any of the rights 
herein granted without first having obtained Plaintiff’s approval in writing, 
and Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

 
 2. Temporary easement of 2.09 acres, as described as “Area of Temporary 

Workspace” in Exhibit A attached to the Verified Complaint, for use 
during the pipeline construction and restoration period only for the 
purpose of ingress, egress and regress and to enter upon, clear off and use 
for construction and all activities required by the Order of the Federal 
Energy Regulatory Commission dated December 2, 2014, Docket Nos. 
CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 (2014). 

 
IT IS SO ORDERED 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

    
CONSTITUTION PIPELINE : 
COMPANY, LLC  : 
   : 
  Plaintiff, : 
   : CIVIL ACTION 
 v.  : 
   : Case No. 3:14-cv-02049-NAM-RFT 
A PERMANENT EASEMENT FOR 1.80  : 
ACRES AND TEMPORARY EASEMENT  : Electronically Filed 
FOR 2.09 ACRES IN DAVENPORT,  : 
DELAWARE COUNTY, NEW YORK, TAX  : 
PARCEL NUMBER 24.-1-41, : 
ROBERT J. LIDSKY, et al.  : 
   : 
  Defendants. : 
   : 
 

ORDER 
 

AND NOW, this 23rd day of February, 2015, upon consideration of Plaintiff’s Omnibus 

Motion for Preliminary Injunction for Possession of Rights of Way by February 16, 2015 

Pursuant to the Natural Gas Act and Federal Rules of Civil Procedure 71.1 and 65, and the 

documents and arguments submitted in reference thereto, the Motion is hereby GRANTED and: 

(a) Upon filing the bond required below, beginning February 16, 2015, Plaintiff 

Constitution Pipeline Company, LLC (“Constitution”) is granted access to, possession of and 

entry to the following Rights of Way: 

 1. A permanent right of way and easement, containing 1.80 acres, as 
described as “Area of Permanent Right of Way” in Exhibit A attached 
hereto, for the purpose of constructing, operating, maintaining, altering, 
repairing, changing the size of, replacing and removing a pipeline and all 
related equipment and appurtenances thereto (including but not limited to 
meters, fittings, tie-overs, valves, cathodic protection equipment and 
launchers and receivers) for the transportation of  natural gas, or its 
byproducts, and other substances as approved by the Federal Energy 
Regulatory Commission pursuant to the Natural Gas Act and the Order of 
the Federal Energy Regulatory Commission dated December 2, 2014, 
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Docket Nos. CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 
(2014); together with all rights and benefits necessary or convenient for 
the full enjoyment or use of the right of way and easement.  Defendants 
shall have a right of ingress and egress across the permanent right of way, 
but Defendants shall not build any permanent structures on said permanent 
right of way or any part thereof, shall not change the grade of said 
permanent right of way, or any part thereof, shall not plant trees on said 
permanent right of way, or any part thereof, or use said permanent right of 
way or any part thereof for a road, or use said permanent right of way or 
any part thereof in such a way as to interfere with Plaintiff’s immediate 
and unimpeded access to said permanent right of way, or otherwise 
interfere with Plaintiff’s lawful exercise of any of the rights herein granted 
without first having obtained Plaintiff’s approval in writing, and 
Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

 
 2. Temporary easement of 2.09 acres, as described as “Area of Temporary 

Workspace” in Exhibit A attached hereto, for use during the pipeline 
construction and restoration period only for the purpose of ingress, egress 
and regress and to enter upon, clear off and use for construction and all 
activities required by the Order of the Federal Energy Regulatory 
Commission dated December 2, 2014, Docket Nos. CP13-499-000 and 
CP13-502-000, 149 FERC ¶ 61,199 (2014). 

 

(b) Constitution shall post a bond in the amount of $11,600.00 as security for the 

payment of just compensation to Defendants. 

(c) Constitution shall record this Order in the County Clerk’s Office of Delaware 

County, New York. 

IT IS SO ORDERED.  

-2- 
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In the United States Court of Appeals  
for the Second Circuit 

 
Catskill Mountainkeeper, Inc.;  
Clean Air Council;  
Delaware-Otsego Audubon Society, Inc.; 
Riverkeeper, Inc.; and Sierra Club, 
 
                      Petitioners, 
 
Stop the Pipeline, 
                                        Petitioner 
 
           v. 
 
Federal Energy Regulatory Commission,  
 
                      Respondent 
 
Constitution Pipeline Co., LLC;  
Iroquois Gas Transmission System, L.P.;  
and Natural Gas Supply Association, 
 
                                        Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 

 
 
     AFFIDAVIT OF  
     MARK PEZZATI 
 

 

 
 
STATE OF NEW YORK    ) 
       ) ss.: 
COUNTY OF DELAWARE                           ) 

1. I, Mark Pezzati, live in the Town of Andes, in Delaware County, New York.  

The Constitution pipeline would cross 43 miles of Delaware County, and would be 

located approximately 20 miles from my home. 
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2. I moved to Delaware County from Brooklyn with my wife about 7 years ago 

because I wanted to live in this peaceful, agricultural-based community. I value the 

beautiful natural landscape and the unique rural character of the region. The 

experience of being surrounded by undisturbed forests, healthy streams, and 

diverse wildlife is extremely important to me. I enjoy a variety of outdoor activities 

in the area, including hiking, camping, swimming, kayaking, and cycling, and I 

intend to engage in these activities for as long as I am able. 

3. I am a member of Stop the Pipeline (“STP”) and have served on the STP 

Steering Committee since it was formed in 2012. I became a member of STP in 

order to protect myself, my property, and the resources of the region from the 

environmental degradation of a 30-inch diameter interstate gas pipeline that was 

proposed by the Constitution Pipeline Company, LLC. (“Company”). If built, it 

would run from Susquehanna County, Pennsylvania through Broome, Chenango, 

Delaware, and Schoharie Counties in New York State.  

4. STP is a grassroots organization of people who live, work, recreate, and own 

property in the Northern Catskills, Central New York State, and North Central 

Pennsylvania. Its mission is to preserve and enhance the rural heritage and pristine 

environment in the region by ensuring the purity of its air, water, and soil, the 

health of its inhabitants, the resilience of its ecosystems, and the capacity of the 

area to be self-sustaining.  
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5. As an original member of STP’s Steering Committee, I have been personally 

involved in the administrative duties of the organization. Over 400 STP members 

intervened when the Company applied to the Federal Energy Regulatory 

Commission (“FERC”) for a license to build this project, and STP members 

submitted thousands of comments to FERC. 

6. People in rural areas feel connected to their land and may depend upon it for 

their survival in a way that’s not possible in New York City. I’ve visited dozens of 

landowners along the route, and have seen others when they come to STP’s 

meetings and events. Many of these landowners have been noticeably upset by the 

threat of having their land taken and their environment destroyed for this project.   

7. Since FERC issued its certificate of public convenience and necessity on 

December 2, 2014, STP has wanted to challenge it in a federal court of appeals. 

However, because of some maneuver FERC made, we couldn’t get into court. 

8. I have friends and business associates in many Delaware County towns, and 

I have visited landowners and communities along the entire route. In February 

2016 I went to the Holleran property in Susquehanna County, Pennsylvania to see 

maple syrup being produced from trees the Company wanted to cut down. It was 

upsetting to me, as I drove along the roads in Pennsylvania, to see hundreds of 

trees that had been felled along the pipeline route. As the New York State Attorney 

General (“AG”) pointed out in his opposition to tree cutting, there was no plan in 
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FERC’s final environmental impact statement (“FEIS”) about cutting trees and 

leaving them where they fell. Nutrients are now draining into tributaries of the 

Susquehanna River, which flow north into New York State, and are degrading the 

water quality in areas where I recreate. 

9. In March 2016, many trees on the Holleran property were cut for the 

pipeline, ending their maple syrup production. This destruction was completely 

unnecessary as the New York State Department of Environmental Conservation 

(“DEC”) denied the Company’s application for a 401 water quality certificate 

(“WQC”) on April 22, 2016, effectively stopping the project. (See Exhibit.) 

10. In the middle of May, 2016, I read the petition and complaint filed in the 

FERC docket by the AG’s office, and was sickened to see the trees that had been 

cut in New York State. Much of this premature tree cutting happened in Delaware 

County, where I live. Some of the trees were huge, which means they were very 

old. The people who cut them down were careless, as many fell right into streams.  

Because of the destruction, and the scars that remain, I don’t want to go near these 

places anymore. 

11. It seems wrong that FERC gave the Company the power of eminent domain, 

and let them cut trees, before the DEC had a chance to deny the 401 WQC. If 

FERC had waited for the DEC’s decision, then all of this suffering and destruction 

could have been avoided.  
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In the United States Court of Appeals  
for the Second Circuit 

 
Catskill Mountainkeeper, Inc.;  
Clean Air Council;  
Delaware-Otsego Audubon Society, Inc.; 
Riverkeeper, Inc.; and Sierra Club, 
 
                      Petitioners, 
 
Stop the Pipeline, 
                                        Petitioner 
 
           v. 
 
Federal Energy Regulatory Commission,  
 
                      Respondent 
 
Constitution Pipeline Co., LLC;  
Iroquois Gas Transmission System, L.P.;  
and Natural Gas Supply Association, 
 
                                        Intervenors 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
     16-345 (Lead) 
     16-361 (Consolidated) 
 
 

 
     AFFIDAVIT OF  
     ANNE STACK AND  
     ROBERT STACK 

 

 
 
STATE OF NEW YORK    ) 
       ) ss.: 
COUNTY OF DELAWARE                           ) 
 
 
1. We, Anne and Robert Stack, own approximately 96.7 acres of land on Coe 

Hill Road in Davenport, New York, Tax Parcel Number 32.-1-14.1.   

2. We became members of Stop the Pipeline (“STP”) in the summer of 2012 in 

order to protect our property, and the resources of the region, from the 
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environmental degradation of a 30-inch diameter interstate gas pipeline that was 

being proposed by the Constitution Pipeline Company, LLC. (“Company”). If 

built, it would run from Susquehanna County, Pennsylvania through Broome, 

Chenango, Delaware, and Schoharie Counties in New York State. 

3. STP is a grassroots organization of people who live, work, recreate, and own 

property in the Northern Catskills, Central New York State, and North Central 

Pennsylvania. Its mission is to preserve and enhance the rural heritage and pristine 

environment in the region by ensuring the purity of its air, water, and soil, the 

health of its inhabitants, the resilience of its ecosystems, and the capacity of the 

area to be self-sustaining.  

4. We bought our land because the area is beautiful and pristine. As we told the 

Federal Energy Regulatory Commission (“FERC”) in our comments and motions 

to intervene, the pipeline would create an ugly scar through our forests, damage 

our water and air, encourage industrial development, and basically destroy all that 

we value.  

5. We chose this property for our home because we want to retire in a natural, 

rural environment. We lived in New Jersey before moving to Reno, Nevada in 

1996, so our dream has been to escape the crowds, the pollution, and the industry, 

and to be able to reconnect with the earth during our final years. We chose this 

specific piece of property as our home site because of the property’s natural beauty 
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and location within the majestic Catskills. The hills surrounding it are forested, and 

much of our land is covered with trees and inhabited by a diverse array of wildlife. 

Additionally, our property has extensive surface water, including springs, streams, 

bogs, vernal pools, and a man-made pond. While all of this beauty adds to the 

value of our property, the natural landscape has an intrinsic meaning to us that can 

never be measured in any assessment of market value. We enjoy outdoor activities 

and use our land for recreation, such as hiking, camping, cycling, swimming, 

fishing, gardening, walking on trails, and riding on ATVs. We intend to continue to 

engage in these activities in the future for as long as we are able. We plan on 

leaving this property to our daughter, who recently had a child and who will inherit 

the land and homestead and enjoy it with her family for generations. 

6. We purchased our property in January of 2004 and planned to build an 

energy-efficient and locally sourced straw bale home for our retirement. For the 

next several years, we consulted Clark Sanders, a local builder whose eco-friendly 

homes we had been reading about, and worked diligently with him to determine 

the best location for our house. In the fall of 2011 we hired a local engineer to 

design and determine the site where our septic system should be placed.   

7. In 2012 our dreams started to become real as we prepared for Robert’s 

retirement. In April of 2012 we sold our home in Reno, Nevada. Later that month, 

as we were shipping our belongings to a storage unit as part of our move to New 
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York, we received a letter from the Company saying that it was planning to build a 

pipeline across our land. Later we found out that the route for the proposed 

pipeline would go directly through the field where we were planning to build our 

home – the only place on our property suitable for building a home. Our dream had 

turned into a nightmare. 

8. Because of this difficult situation, we were forced to delay our plans and 

moved in with Anne’s brother. After living in limbo for over two years, we 

reluctantly bought a house in the village of Delhi in November 2014. 

9. On December 2, 2014 FERC issued a certificate of public convenience and 

necessity that was conditioned upon receiving many other certificates and permits 

by other agencies, including a 401 water quality certificate (“WQC”) from the New 

York State Department of Environmental Conservation (“DEC”). Because we 

refused to let the Company on our land, and refused to sign an easement 

agreement, the Company used this conditional certificate to initiate eminent 

domain proceedings in the Northern District of New York.  

10. We had to hire a lawyer to defend us in the eminent domain proceedings, 

even though the Company did not have all the approvals it needed to build the 

pipeline. STP wanted to challenge the need for the project, but couldn’t because of 

some procedural maneuver by FERC. Judge Mordue said that he could not 

consider whether FERC’s certificate was valid or not. In March of 2015, he signed 
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an order granting the Company the right to take almost three acres of our land for 

the construction of the pipeline, and another granting the Company the right to 

immediately enter our land. (See Attachments.) 

11. Over the next months we would find strangers on our land, performing 

various surveys. If we came to our land when they were there, security guards 

would approach us, making us feel as if our land was no longer our own. In 

September 2015 they put additional stakes along the route where the pipeline 

would be located, and pinkish orange ribbons at the edge of where our trees would 

be cut. Walking in our own woods became extremely upsetting as these stakes and 

ribbons marked a zone of death.  

12. On April 22, 2016, DEC denied the Company’s application for the 401 

WQC, which proves they should never have taken our land last year. (See Exhibit.) 

Now the Company claims it will do everything it can to build the pipeline. Even if 

it fails, it still has an easement on our land. Strangers can come onto our property 

whenever they want, without giving us any notice.  

13. Once you have a pipeline on your property, it becomes an “existing 

corridor” and another company will want to “co-locate” their utility line next to the 

existing right of way. In July 2015 we started receiving letters from the Tennessee 

Gas Pipeline (“TGP”), which wants to build the Northeast Energy Direct (“NED”) 
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View from house site towards Coe Hill, Robert and Anne Stack property 

 

 

 

 

The proposed pipeline would require the cutting of a 100 to 125-foot wide swath up Coe Hill. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

    
 
CONSTITUTION PIPELINE : 
COMPANY, LLC  : 
   : 
  Plaintiff, : 
   : CIVIL ACTION 
 v.  : 
   : Case No. 3:14-cv-02039-NAM-RFT 
A PERMANENT EASEMENT FOR : 
1.17 ACRES AND TEMPORARY  : Electronically Filed 
EASEMENTS FOR 1.61 ACRES, IN  : 
DAVENPORT, DELAWARE COUNTY, : 
NEW YORK, TAX PARCEL : 
NUMBER 32.-1-14.1; ROBERT STACK; 
ANNE STACK, ET AL. : 
   : 
  Defendants. : 
   : 
 

ORDER 
 

AND NOW, this 16th day of March, 2015, upon consideration of Plaintiff’s Motion for 

Partial Summary Judgment and the documents and arguments submitted in reference thereto, the 

Motion is hereby GRANTED. 

IT IS HEREBY ORDERED that Constitution Pipeline Company, LLC has the 

substantive right to condemn: 

 1. A permanent right of way and easement, containing 3.62 acres, as 
described as “Area of Permanent Right of Way” in Exhibit A attached to 
the Verified Complaint, for the purpose of constructing, operating, 
maintaining, altering, repairing, changing the size of, replacing and 
removing a pipeline and all related equipment and appurtenances thereto 
(including but not limited to meters, fittings, tie-overs, valves, cathodic 
protection equipment and launchers and receivers) for the transportation of  
natural gas, or its byproducts, and other substances as approved by the 
Federal Energy Regulatory Commission pursuant to the Natural Gas Act 
and the Order of the Federal Energy Regulatory Commission dated 
December 2, 2014, Docket Nos. CP13-499-000 and CP13-502-000, 149 
FERC ¶ 61,199 (2014); together with all rights and benefits necessary or 
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convenient for the full enjoyment or use of the right of way and easement.  
Defendants shall have a right of ingress and egress across the permanent 
right of way, but Defendants shall not build any  permanent structures on 
said permanent right of way or any part thereof, shall not change the grade 
of said permanent right of way, or any part thereof, shall not plant trees on 
said permanent right of way, or any part thereof, or use said permanent 
right of way or any part thereof for a road, or use said permanent right of 
way or any part thereof in such a way as to interfere with Plaintiff’s 
immediate and unimpeded access to said permanent right of way, or 
otherwise interfere with Plaintiff’s lawful exercise of any of the rights 
herein granted without first having obtained Plaintiff’s approval in writing, 
and Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

 
 2. Temporary easements of 1.61 acres, described as “Area of Temporary 

Workspace” and “Area of Additional Temporary Workspace” in Exhibit A 
attached to the Verified Complaint, for use during the pipeline 
construction and restoration period only for the purpose of ingress, egress 
and regress and to enter upon, clear off and use for construction and all 
activities required by the Order of the Federal Energy Regulatory 
Commission dated December 2, 2014, Docket Nos. CP13-499-000 and 
CP13-502-000, 149 FERC ¶ 61,199 (2014). 

 
 
 

IT IS SO ORDERED. 

-2- 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 

    
C 
ONSTITUTION PIPELINE : 
COMPANY, LLC  : 
   : 
  Plaintiff, : 
   : CIVIL ACTION 
 v.  : 
   : Case No. 3:14-cv-02039-NAM-RFT 
A PERMANENT EASEMENT FOR : 
1.17 ACRES AND TEMPORARY  : Electronically Filed 
EASEMENTS FOR 1.61 ACRES, IN  : 
DAVENPORT, DELAWARE COUNTY, : 
NEW YORK, TAX PARCEL : 
NUMBER 32.-1-14.1; ROBERT STACK;  
ANNE STACK; et al. : 
   : 
  Defendants. : 
   : 
 

ORDER 
 

AND NOW, this 16th day of March, 2015, upon consideration of Plaintiff’s Omnibus 

Motion for Preliminary Injunction for Possession of Rights of Way by February 16, 2015 

Pursuant to the Natural Gas Act and Federal Rules of Civil Procedure 71.1 and 65, and the 

documents and arguments submitted in reference thereto, the Motion is hereby GRANTED and: 

(a) Upon filing the bond required below, beginning February 16, 2015, Plaintiff 

Constitution Pipeline Company, LLC (“Constitution”) is granted access to, possession of and 

entry to the following Rights of Way: 

 1. A permanent right of way and easement, containing 1.17 acres, as 
described as “Area of Permanent Right of Way” in Exhibit A attached 
hereto, for the purpose of constructing, operating, maintaining, altering, 
repairing, changing the size of, replacing and removing a pipeline and all 
related equipment and appurtenances thereto (including but not limited to 
meters, fittings, tie-overs, valves, cathodic protection equipment and 
launchers and receivers) for the transportation of  natural gas, or its 
byproducts, and other substances as approved by the Federal Energy 
Regulatory Commission pursuant to the Natural Gas Act and the Order of 
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the Federal Energy Regulatory Commission dated December 2, 2014, 
Docket Nos. CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 
(2014); together with all rights and benefits necessary or convenient for 
the full enjoyment or use of the right of way and easement.  Defendants 
shall have a right of ingress and egress across the permanent right of way, 
but Defendants shall not build any  permanent structures on said 
permanent right of way or any part thereof, shall not change the grade of 
said permanent right of way, or any part thereof, shall not plant trees on 
said permanent right of way, or any part thereof, or use said permanent 
right of way or any part thereof for a road, or use said permanent right of 
way or any part thereof in such a way as to interfere with Plaintiff’s 
immediate and unimpeded access to said permanent right of way, or 
otherwise interfere with Plaintiff’s lawful exercise of any of the rights 
herein granted without first having obtained Plaintiff’s approval in writing, 
and Defendants will not permit others to do any of said acts without first 
having obtained Plaintiff’s approval in writing, except that the landowner 
may construct a single driveway that crosses the permanent right of way 
perpendicularly after providing reasonable notice to Plaintiff provided that 
Defendants do not excavate or change the grade of the permanent right of 
way during construction of said driveway.  Plaintiff shall have the right to 
cut the driveway if necessary to access the pipeline, but will restore the 
driveway to its original condition.  Within the permanent right of way, 
Plaintiff shall also have the right from time to time at no additional cost to 
Defendants to cut and remove all trees including trees considered as a 
growing crop, all undergrowth and any other obstructions that may injure, 
endanger or interfere with the construction and use of said pipeline and all 
related equipment and appurtenances thereto. 

 
 2. Temporary easements of 1.61 acres, described as “Area of Temporary 

Workspace” and “Area of Additional Temporary Workspace” in Exhibit A 
attached hereto, for use during the pipeline construction and restoration 
period only for the purpose of ingress, egress and regress and to enter 
upon, clear off and use for construction and all activities required by the 
Order of the Federal Energy Regulatory Commission dated December 2, 
2014, Docket Nos. CP13-499-000 and CP13-502-000, 149 FERC ¶ 61,199 
(2014). 

 

(b) Constitution shall post a bond in the amount of $86,000.00 as security for the 

payment of just compensation to Defendants. 

(c) Constitution shall record this Order in the County Clerk’s Office of Delaware 

County, New York. 

IT IS SO ORDERED.       

-2- 
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STATE OF NEW YORK 
OFFICE OF THE ATTORNEY GENERAL 

 
       ERIC T. SCHNEIDERMAN                                                                                           DIVISION OF SOCIAL JUSTICE 
              ATTORNEY GENERAL ENVIRONMENTAL PROTECTION BUREAU

          

                                          February 29, 2016 
 
Via FERC Electronic Filing 
Kimberley D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 
 

Re:  Opposition to Constitution Pipeline Company, LLC’s February 25, 
2016 Renewed Request for Partial Notice to Proceed,  

 Docket No. CP13-499-000 
 

Dear Secretary Bose: 
 
 On January 8, Constitution Pipeline Company LLC requested a Partial Notice to Proceed 
allowing it to fell trees in Pennsylvania and New York in connection with its proposed pipeline 
(“Pipeline”).  On January 14, the Office of the New York Attorney General (“NYAG”) filed an 
opposition to felling trees in New York (“NY Opp.”).  On January 29, the Commission authorized 
Constitution to fell trees only in Pennsylvania (“January Order”).  On February 25, Constitution 
renewed its request to fell trees in New York (“Cons. Req.”).  The NYAG renews its opposition to 
that request for the reasons stated in its opposition to Constitution’s first request, which is 
incorporated by reference, and the additional reasons stated below.1   
 
  The NYAG’s opposition explained that Constitution should not be permitted to fell trees in 
New York  until the New York State Department of Environmental Conservation (“DEC”) rules on 
Constitution’s request for a water quality certification under Section 401 of the Clean Water Act, 33 
U.S.C. § 1341.  NY Opp. 6-9. Section 401 gives “a primary role” to states to address water quality 
issues by imposing and enforcing water quality standards.  City of Tacoma v. FERC, 460 F.3d 53, 67 
(D.C. Cir. 2006).  “FERC’s role is limited to awaiting, and then deferring to, the final decision of the 
state.”  If FERC does not wait, the state’s power to address the relevant water quality issues “would 
be meaningless.”  Id. 

 
Constitution makes the inconsistent arguments that tree felling does not need to await a 

Section 401 certification, but that its request addresses the impacts of felling trees on water quality 
by, for example, creating a buffer zone between felled trees and streams.  Cons. Req. 2-3.  Section 

                                                 
1 The NYAG previously argued that Constitution’s request should not be granted until the 

Commission ruled on motions for rehearing on the Conditional Certificate of Public Convenience 
and Necessity (“Certificate”).  NY Opp. 9-11. The Commission has subsequently denied those 
motions, accordingly that procedural argument is now moot and not renewed here. 
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401 requires a state water quality certification for “any activity” that “may result in a discharge into 
the navigable waters.”  33 U.S.C. § 1341(a)(1) (emphasis added).  Because tree felling on the scale 
proposed here may result in a discharge to navigable waters, as Constitution recognizes, Section 401 
review and certification by New York is required for that activity, whether as part of New York’s 
Section 401 certification for the Pipeline itself or potentially as a separate 401 certification in 
connection with Constitution’s request to fell trees, which Constitution has not requested from New 
York.2   

 
The NYAG has shown that felling trees is “construction” under the Certificate and thus must 

await a Section 401 certification on the Pipeline.  NY Opp. 6-9.  Indeed, Constitution’s decision to 
seek authorization to undertake the tree clearing, and FERC’s prior exercise of its authority to deny 
that request, demonstrate that tree clearing constitutes an element of construction.  

 
Constitution wrongly argues that no Section 401 certification legally is required because no 

Section 404 dredge and fill permit is required for tree felling, per correspondence from the U.S. 
Army Corps of Engineers.  Section 401 requires a state water quality certification for “any activity” 
that “may result in a discharge into the navigable waters.”  33 U.S.C. § 1341(a)(1) (emphasis added).  
The Clean Water Act’s Section 404 permitting requirement, however, is limited to “the discharge of 
dredged or fill material” into those waters.  33 U.S.C. § 1344(a).  Because Congress did not include 
the “dredged and fill” limitation in Section 401, Section 401 covers a much broader scope of 
activities, and the purported absence of a discharge of dredged or fill materials does not eliminate the 
need for a Section 401 certification.  See S.D. Warren Co. v. Maine Bd. of Envtl. Protection, 547 
U.S. 370, 375-76 (2006).   

 
Moreover, DEC implements Section 401 in New York, not the U.S. Army Corps of 

Engineers.  Constitution may not be allowed to circumvent not only the Certificate’s existing 
requirements but also New York’s authority under Section 401 by proposing conditions that purport 
to prevent its tree felling from discharging into New York waters.  Nor may the Commission 
circumvent New York’s authority by ruling on those conditions.   

 
 The recent denial by the United States Court of Appeals for the Second Circuit of a request to 
stay construction and operation of the Pipeline has no bearing on this question.  In support of a stay, 
the Clean Air Council and Sierra Club argued that the Certificate itself violates the Clean Water Act 
because it was issued before Pennsylvania and New York had issued Section 401 certifications.  2d 
Cir. No. 16-34, Docket No. 10-15, pp. 14-16.   New York does not contest the Certificate, but 
instead seeks to ensure that Constitution does not fell trees in New York before DEC has ruled on 
Constitution’s application for a Section 401 certification.  Additionally, the only tree felling activity 
before the court in that proceeding was the activity in Pennsylvania, where the Commonwealth has 
issued a certification under Section 401.   
 

                                                 
2 One water quality study concluded that cutting down trees and leaving them on site 

increased turbidity in a nearby river by an average of 279 percent, even when a 65 foot wide buffer 
zone was in place.  Marryanna, L. et al, “Water Quality Response To Clear Felling Trees For Forest 
Plantation Establishment At Bukit Tarek F.R., Selangor” 2007 Journal of Physical Science (Vol. 
18[1], 33-45).    
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 The NYAG argued further that Constitution had proposed to leave felled trees in place, and 
the Final Environmental Impact Statement for the Pipeline needed to be supplemented to address 
those impacts.  NYAG Opp. 11-12.  The FEIS has not been supplemented, and that argument is 
renewed here. 
 

Lastly, the NYAG successfully moved to intervene in this proceeding on July 17, 2013 and 
in its motion, stated its position and interests as required by 18 C.F.R. § 285.214 and elaborated why 
its intervention would promote the public interest.  Based upon the reasons stated in the July 2013 
motion and the additional reasons above, as well as its intervenor status with regard to the 
Commission’s December 2, 2014 Order Issuing Certificates, the NYAG is also a proper party-
intervenor to any FERC decision as to Constitution’s request to proceed with tree felling in New 
York.    
 

Respectfully submitted, 
M. Wagner / I. Cheng / J. Sipos 
Monica Wagner 
Isaac Cheng 
John Sipos 
Assistant Attorneys General 
State of New York 
 
 

Ann F. Miles, Director, Office of Energy Projects, FERC 
Tony Clark, Commissioner, FERC 
Collette D. Honorable, Commissioner, FERC 
Cheryl A. LaFleur Commissioner, FERC 
Norman C. Bay, Chairman, FERC 
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Denies 401 WQC 
 
 

April 22, 2016 
 



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

Division of Environmental Permits & Pollution Prevention 

625 Broadway, 4th Floor, Albany, New York 12233-1750 

P: (518) 402-91671 F: (518) 402-9168 I deppermitting@dec.ny.gov 

www.dec.ny.gov 

Lynda Schubring, PMP 
Environmental Project Manager 
Constitution Pipeline Company, LLC 
2800 Post Oak Boulevard 
P.O. Box 1396 
Houston, Texas 77251-1396 

April 22, 2016 

Re: Joint Application: DEC Permit# 0-9999-00181/00024 Water Quality 
Certification/Notice of Denial 

Dear Ms. Schubring, 

On April 27, 2015, Constitution Pipeline Company, LLC (Constitution) submitted 
to the New York State Department of Environmental Conservation (NYSDEC or 
Department) a Joint Application (Application)1 to obtain a Clean Water Act2 Section 401 
Water Quality Certification (WQC) for the proposed Project and New York State 
Environmental Conservation Law (EGL) Article 15, Title 5 (Protection of Waters) and 
Article 24, Title 23 Freshwater Wetlands permits. Based on a thorough evaluation of 
the Application as well as supplemental submissions, the Department hereby provides 
notice to Constitution that in accordance with Title 6 New York Codes Rules and 
Regulation (NYCRR) Part 621, the Application fails in a meaningful way to address the 
significant water resource impacts that could occur from this Project and has failed to 
provide sufficient information to demonstrate compliance with New York State water 
quality standards. Constitution's failure to adequately address these concerns limited 
the Department's ability to assess the impacts and conclude that the Project will comply 
water quality standard.s. Accordingly, Constitution's request for a WQC is denied.3 As 
required by 6 NYCRR §621.10, a statement of the NYSDEC's rationale for denial is 
provided below. 

BACKGROUND 

The Federal Energy Regulatory Commission (FERG) issued a certificate 
approving construction and operation of the pipeline on December 2, 2014, conditioning 

1 New York State and U.S. Army Corps of Engineers Joint Application, Constitution Pipeline, August, 2013. 
Constitution initially submitted its WQC application on August 28, 2013. With the Department's concurrence 
Constitution subsequently withdrew and re-submitted the WQC application on May 9, 2014 and April 27, 2015, 
each time extending the period for the Department to review the application by up to one year. 
2 See 33 U.S.C.A. Section 1341. 
3 The other permits sought by Constitution in the Joint Application remain pending before the Department and are 
not the subject of this letter. 
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its approval on Constitution first obtaining all other necessary approvals. Accordingly, 
Constitution's Application for a WQC pending with the Department must be approved 
before construction may commence. Constitution's Application was reviewed by 
NYSDEC in accordance with EGL Article 70 (Uniform Procedures Act or UPA) and its 
implementing regulations at 6 NYCRR Part 621, which provide a review process for 
applications received by NYSDEC. 

Despite FERG conditioning its approval on Constitution's need to obtain a WQC, 
the Department has received reports that tree felling has already occurred in New York 
on the Project's right of way. This tree cutting, both clear cutting and selective cutting, 
has occurred notwithstanding the fact that Constitution has right-of-way agreements 
with the property owners where this cutting has occurred. The tree felling was 
conducted near streams and directly on the banks of some streams, and in one 
instance has resulted in trees and brush being deposited directly in a stream, partially 
damming it. As described below, this type of activity, if not properly controlled, can 
severely impact the best usages of the water resource. 

Concurrent with its review, the Department received a Clean Air Act Title V 
application4 for the Wright Compressor Station (Wright Compressor Station) from 
Iroquois Gas Transmission System, Inc. Additionally, Constitution is obligated to obtain 
coverage from NYSDEC under the SPDES Stormwater General Permit for Construction 
Activities (GP-0-15-002) and prepare a Stormwater Pollution Prevention Plan (SWPPP) 
prior to Project construction. 

Proposed Project Description and Environmental Impacts 

Constitution proposes construction of approxlmately 124.14 miles of new 
interstate natural gas transmission originating in northeastern Pennsylvania, proceeding 
into New York State through Broome, Chenango, Delaware, and Schoharie Counties, 
terminating at the existing Wright Compressor Station in Schoharie County. In New York 
State, the Project, rather than co-locating a significant portion of the pipeline on an 
existing New York State Department of Transportation (NYSDOT) Interstate 1-88 access 
area5, proposes to include new right-of-way (ROW) construction of approximately 99 

4 Minor Source Air Permit Modification, Wright Compressor Station, Town of Wright, Schoharie County, NY, 
Iroquois Gas Transmission System, July 26, 2013. 

5 On September 25, 2013, NYSDEC provided FERC with comments on Constitution's Environmental Report dated 
June 13, 2013, supplemented in July, 2013 that concurred with the United States Army Corps of Engineers' (ACOE) 
comments and supported ACOE's request to FERC for additional details and documentation to support the reasons 
why all or some of the Project route could not be routed with the New York State Department of Transportation 
(NYSDOT) Interstate 1-88 control of access area. On April 7, 2014, the Department provided FERC with 
preliminary comments on the DEIS which extensively analyzed the environmental benefits of utilizing Interstate 1-
88 (also referred to as Alternative "M") regarding stream, wetland, and interior forest habitats. 

In June 2014, Constitution provided information about Alternative M which Department Staff found did not contain 
sufficient analysis to determine whether Alternative M would generate fewer impacts than Constitution's preferred 
route. However, using Constitution's information, as well as publicly available information, Department Staff 

2 



miles of new 30-inch diameter pipeline, temporary and permanent access roads and 
additional ancillary facilities. 

Although the Department repeatedly asked Constitution to analyze alternative 
routes that could have avoided or minimized impacts to an extensive group of water 
resources, as well as to address other potential impacts to these resources, Constitution 
failed to substantively address these concerns. Constitution's failure to adequately 
address these concerns limited the Department's ability to assess the impacts and 
conclude that the Project will comply with water quality standards. Project construction 
would impact a total of 251 streams, 87 of which support trout or trout spawning. 
Cumulatively, construction would include disturbance to 3, 161 linear feet of streams 
resulting in a total of 5.09 acres of stream disturbance impacts. Furthermore, proposed 
Project construction would cumulatively impact 85.5 acres of freshwater wetlands and 
result in impacts to regulated wetland adjacent areas totaling 4, 768 feet for crossings, 
9.70 acres for construction and 4.08 for acres for Project operation. Due to the large 
amount of new ROW construction, the Project would also directly impact almost 500 
acres of valuable interior forest. Cumulatively, within such areas, as well as the ROW 
generally, impacts to both small and large streams from the construction and operation 
of the Project can be profound and could include loss of available water body habitat, 
changes in thermal conditions, increased erosion, and creation of stream instability and 
turbidity. 

The individual quality and integrity of streams form the primary trophic levels that 
support many aquatic organisms and enable the provision of stream ecosystems at 
large. Under the Project's proposal, many of the streams to be crossed present unique 
and sensitive ecological conditions that may be significantly impacted by construction 
and jeopardize best usages. For a number of reasons, streams that support trout and 
other cold water aquatic species are typically the most sensitive. The physical features 
of these streams include dense riparian vegetation often composed of old-growth trees 
which are free of invasive species and that shade and cool streams while also 
maintaining the integrity of adjacent banks or hillslopes. Undisturbed spring seeps 
provide clean, cold water and stable yet sensitive channel forms maintain the integrity of 
the stream itself and further preserve water quality. Biologically, these streams are vital 
in providing complex habitat for foraging, spawning and nursery protection by wild 
reproducing trout. 

Impacts to these streams are exacerbated as the cumulative negative effects of 
multiple crossings are added. Demonstrating this, the trout stream Clapper Hollow 
Creek and its tributaries would be crossed 11 times by the project. Likewise, Ouleout 
Creek and its tributaries will be crossed 28 times. Many of these streams are part of 
tributary networks that are dependent upon the contributing quality of connected 
streams to supply and support the physical and biological needs of a system. This is 
especially true in supporting the viability of wild trout populations. 

conducted a review that found that Alternative M could reduce overall impacts to water bodies and wetlands when 
compared to Constitution's preferred route. 
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Initially, 100 per cent loss of stream and riparian habitat will occur within the 
ROW as it is cleared and the pipeline trenched across streams. The trenching of 
streams will destroy all in-stream habitat in the shorter term and in some cases could 
destroy and degrade specific habitat areas for years following active construction. For 
example, highly sensitive groundwater discharge areas within streams could be 
disturbed, resulting in loss or degradation to critical spawning and nursery habitat. In 
addition, physical barriers will temporarily prevent the movement of aquatic species 
during active construction and changes to the stream channel will persist beyond the 
active construction period, creating physical and behavioral barriers to aquatic organism 
passage. 

Changes to thermal conditions will also likely occur due to clearing of riparian 
vegetation. Because of the need to maintain an accessible ROW, subsequent 
revegetation will take considerable time to replace what was lost, notably long-lived, 
slow growing forest trees. Loss of riparian vegetation that shades streams from the 
warming effects of the sun will likely increase water temperatures, further limiting habitat 
suitability for cold-water aquatic species such as brook trout. The loss of shade 
provided by mature riparian vegetation may be exacerbated in the long term by climate 
change and thus be more significant since small changes in the thermal loading of cold 
water trout streams could result in the long term loss of trout populations. 

NYSDEC Staff's extensive experience and technical reviews have shown that 
destabilization of steep hillslopes and stream banks will likely occur and may result in 
erosion and failure of banks, causing turbid inputs to waterbodies. Specifically, Project 
construction would include approximately 24 miles of steep slope or side slope 
con$trljgti9n, CL!mul9tiveJy, thJ$WQL!l<t9rnQLJJlLt9 JQYghly24~PeLcent ofJhe new cleared 
right-of-way. Exposed hillslopes can become less stable and, when appropriate 
stormwater controls are not properly implemented, erosion can result in increased 
sediment inputs to streams and wetlands. If these events occur they can affect the 
water quality and habitat quality of these streams. 

Trenching of streams can also destabilize the stream bed and such conditions 
can temporarily cause an exceedance of water quality standards, notably turbidity. 
Turbidity and sediment transport caused as a result of construction can negatively 
impact immediate and downstream habitat, can smother or kill sensitive aquatic life 
stages and reduce feeding potential of all aquatic organisms. More specifically, visual 
predators such as brook trout find food using visual cues. Thus, reductions in clear 
water conditions may reduce feeding success that can ultimately result in impacts on 
aquatic species' propagation and survival and corresponding reductions in the 
attainment of the waters' best usages. 

As a result of chronic erosion from disturbed stream banks and hill slopes, 
consistent degradation of water quality may occur. Changes in rain runoff along ROW 
may change flooding intensity and alter stream channel morphology. Disturbed stream 
channels are at much greater risk of future instability, even if the actual work is 
conducted under dry conditions; long ranging stream erosion may occur up and 
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downstream of disturbed stream crossings well beyond the time of active construction. 
This longer term instability and erosion can result in the degradation of spawning beds 
and a decrease in egg development. The loss of spawning potential in some cold 
headwater streams may significantly reduce the long-term viability of these streams to 
support trout. Constitution proposes to cross 50 known trout spawning streams which 
will likely result in cumulative impacts on the trout populations in these streams. More 
specifically, and by way of an example of cumulative impacts to a water body, 
Constitution proposes to cross Ouleout Creek and its tributaries a total of 28 times with 
15 of these crossings occurring in trout spawning areas. 

Finally, at the landscape level, impacts to streams from the ROW construction 
are analogous to the cumulative impacts from roads. There is an established negative 
correlation between road miles per watershed area and stream quality. Thus, increases 
in the crossings of streams by linear features such as roads and the pipeline ROW can 
have cumulative impacts beyond the individual crossings. In the case of the 1 mile 
corridor surrounding the proposed Constitution pipeline, the pre-construction 
crossing/area ratio for the New York section is 2.28 crossings/square mile. However, 
the post-construction ratio will increase 44 per cent to 3.29 crossings/square mile. In 
specific basins this ratio will be higher and may cause a permanent degradation in 
stream habitat quality and likewise affect associated natural resources, including 
aquatic species' propagation and survival. 

NYSDEC Application Reviews 

On August 21, 2013, Constitution submitted the Application to obtain a CWA 
§401 WOC and NYSECL Article 15 and Article 24 permits to the Department. Due to 
insufficient information, NYSDEC issued a Notice of Incomplete Application on 
September 12, 2013, indicating that the Application was not complete for commencing 
review. On May 9, 2014, Constitution simultaneously withdrew and resubmitted its WOC 
request to the NYSDEC. Constitution supplemented the Application a number of times 
in 2014. A Notice of Complete Application for public review was published by NYSDEC 
in the Environmental Notice Bulletin (ENB) and local newspapers on December 24, 
2014. 

This notice commenced a public comment period ending on January 30, 2015 
which was subsequently extended to February 27, 2015. To afford the Applicant time to 
respond to NYSDEC's requests for information based on thousands of public 
comments, and to extend the time period by which NYSDEC was required to issue the 
WOC and associated permits, Constitution submitted its second request to withdraw 
and resubmit the WOC on April 27, 2015. This resubmission initiated an additional UPA 
comment period until May 21, 2015. A total of 15,035 individual comments were 
received during the two comment periods. Most of these comments related to issues 
surrounding the Project applications; a relative handful were related to issues specific to 
the Compressor Station application. 
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Since August 21, 201.3, Constitution supplemented its Application numerous 
times in response to additional information requests by the Department; Table 1 below 
provides an easy reference of the requests and submittals associated with the 
Application over the past several years. 

Table 1 
Prepared Date Summary 
by 
DEC June 21, 2012 Summary of Pre-Application Meeting 
DEC May 30, 2013 Sample Matrix for Linear Projects 
Constitution August28,2013 401 WQC and related NYS Joint Permit 

application/documentation received by DEC 
DEC September 12, Notice of Incomplete Application 

2013 
Constitution November 27, Joint Permit Application - Supplemental Information 

2013 
Constitution May 9, 2014 401 WQC Application Withdrawal and Re-submittal 
DEC July 3, 2014 DEC Recommendations for Revised Joint 

Application 
Constitution August13,2014 Joint Permit Application - Supplemental Information 

#2 
Constitution November 17, Additional Information Submittal 

2014 
Constitution November 17, Responses to Wetland Mitigation Plan Deficiencies 

2014 
Constitution November 24, Updated and Revised Information 

2014 
Constitution December 1, Response to Request for Additional Clarification of 

2014 Wetland Impacts 
DEC December 24, Notice of Complete Application 

2014 
DEC December 31, NY Stream Crossing Feasibility Analysis Information 

2014 Request 
Constitution January 22, Summary of Changes Trenchless Locations 

2015 
Constitution February 2, 2015 Revised Wetland Mitiqation Plan 
Constitution February 6, 2015 Phase I Stream Analysis/Open Cut 
DEC February 19, DEC Proposed Wetland Re-route 

2015 
Constitution March 27, 2015 Joint Permit Application - Supplemental Information 
Constitution April 24, 2015 Response to DEC Preferred List of Trench less 

Stream Crossinqs 
Constitution April 27, 2015 401 WQC Application Withdrawal and Re-submittal 
DEC April 27, 2015 Notice of Complete Application - WQC Withdrawal 

and Re-submittal 
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Constitution May 13, 2015 Wetland Mitigation Area - Application for Pesticide 
Permit 

Constitution May 20, 2015 Supplemental Information - Trenchless Crossings 
DEC June 1, 2015 Notice of Incomplete Application - Pesticide Permit 
Constitution June 19, 2015 Canadaraqo Lake Mitiqation Area Update 
Constitution June 30, 2015 Updated Trenchless Crossinq Matrix 
Constitution July 8, 2015 Joint Permit Application - Supplemental Information -

Wetland Re-route 
Constitution July 14, 2015 Additional Information Submittal - Wetland Impacts 

and Mitigation 
Constitution August5,2015 Response to Notice of Incomplete Application -

Pesticide Permit 
Constitution September 15, Joint Permit Application - Supplemental Information 

2015 
DEC October 2, 2015 Acknowledgement of NOi - SPDES MS GP -

Contractor Yard 5B 
Constitution January 6, 2016 Wetland Mitigation Area - Application for Pesticide 

Permit - Betty Brook 
DEC February 26, Acknowledgement of NOT - SPDES MS GP -

2016 Contractor Yard 5B 

STATEMENT OF REASONS FOR DENIAL 

The Department, in accordance with CWA §401, is required to certify that a 
facility meets State water quality standards prior to a federal agency issuing a federal 
license or permit in conjunction with its proposed operation. An applicant for a water 
quality certification must provide the Department sufficient information to demonstrate 
compliance with the water quality regulations found at 6 NYCRR Section 608.9 (Water 
Quality Certifications). Pursuant to this regulation, the Applicant must demonstrate 
compliance with §§301, 302, 303, 306 and 307 of the Federal Water Pollution Control 
Act, as implemented, by applicable water quality standards and thermal discharge 
criteria set forth in 6 NYCRR Parts 701,702,703, 704 and 750, and State statutes, 
regulations and criteria otherwise applicable to such activities.6 Denial of a WQC may 
occur when an application fails to contain sufficient information to determine whether 
the application demonstrates compliance with the above stated State water quality 
standards and other applicable State statutes and regulations due to insufficient 
information. The Department is guided by statute to take into account the cumulative 
impact upon all resources in making a determination in connection with any license, 
order, permit or certification, which in this case includes being able to evaluate the 
cumulative water quality impacts of ROW construction and operation on the numerous 
water bodies mentioned in this letter.7 

6 6 NYCRR §608.9 (2) and (6). 
7 ECL 3-0301(1}(b). 
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As noted above, Constitution supplemented its Application in response to 
information requests issued to it by the Department but has not supplied sufficient 
information for the Department to be reasonably assured that the State's water quality 
standards would be met during construction and operation of the proposed pipeline. As 
a result the Department cannot be assured that the aforementioned adverse impacts to 
water quality and associated resources will be avoided or adequately minimized and 
mitigated so as not to materially interfere with or jeopardize the best usages of affected 
water bodies. The following are the Department's reasons for denial of Constitution's 
Application based on applicable sections of the New York State environmental laws, 
regulations or standards related to water quality. 

Stream Crossings 

Project construction would disturb a total of 251 streams under New York State's 
jurisdiction, 87 of which support trout or trout spawning. Cumulatively, construction 
would disturb a total of 3, 161 linear feet of streams and result in a combined total of 
5.09 acres of temporary stream disturbance impacts. From inception of its review of the 
Application, NYSDEC directed Constitution to demonstrate compliance with State water 
quality standards and required site-specific information for each of the 251 streams 
impacted by the Project. NYSDEC informed Constitution that a// 251 stream crossings 
must be evaluated for environmental impacts and that trenchless technology was the 
preferred method for stream crossing. This information was conveyed to Constitution 
and FERC on numerous occasions since November 2012; however, Constitution has 
not supplied the Department with the necessary information for decision making. 

Deficient Trench less .stream Crossings Hlnformation and Lackof Specific 
Stream Crossings Details· · · .. w · · · • • · •· · 

Staff's review of the Application includes an analysis of adverse stream crossing 
impacts, specifically the suitability of open trenching versus trenchless techniques or 
subsurface boring methods. Open trenching is a highly impactful construction 
technique involving significant disturbance of the existing stream bed and potential long
term stream flow disruption, destruction of riparian vegetation and establishment of a 
permanently cleared corridor. Comparatively, trenchless methods present significantly 
fewer environmental impacts to the regulated resource. Because alternative trenchless 
techniques exist for this Project, the Department requested additional information from 
Constitution to evaluate their feasibility and to determine if the Application provides 
enough information to demonstrate compliance with water quality standards. 

Since NYSDEC's most protective method for stream crossings is some form of a 
trenchless technology, NYSDEC directed Constitution to determine whether a 
trenchless technology was constructible for each stream crossing.8 On a number of 
occasions NYSDEC identified the need to provide information so that it could evaluate 
trenchless stream installation methods (see Table 2, below); however, Constitution has 
not provided sufficient information to enable the Department to determine if the 

8 NYSDEC Comments to FERC, November 7, 2012. 
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Application demonstrates compliance with 6 NYCRR Part 703, including, but not limited 
to, standards for turbidity and thermal impacts (6 NYCRR §703.2), and 6 NYCRR Part 
701 (best usages). 

Table 2 

Preoared bv Date Summarv 
NYSDEC June 21, 2012 In a summary of the initial pre-application 

meeting with Constitution, which took place on 
June 7, 2012, NYSDEC stated in a letter to 
Constitution that for protected streams and 
wetlands, trenchless technology is the preferred 
method for crossing and should be considered 
for all such crossings (emphasis added). 

NYSDEC November 7, 2012 In comments to FERC, NYSDEC stated that for 
streams and wetlands the preferred method for 
crossing is trenchless technology. The draft 
EIS should evaluate cases where other 
methods are proposed and Constitution should 
explain why trenchless crossing technology will 
not work or is not practical for that specific 
crossing. 

FERC Agril 9, 2013 FERC's Environmental Information Request 
(EIR) directed Constitution to address all of the 
comments filed in the public record by other 
agencies regarding the draft Resource Reports 
including all comments from the NYSDEC. 

NYSDEC May 28, 2013 Meeting with Constitution and NYSDEC staff at 
the DEC Region 4 office to review stream 
crossings. NYSDEC reiterates that acceptable 
trenchless technology was the preferred 
installation method and that stream crossings 
should be reviewed for feasibility of using those 
technologies. 

NYSDEC July 17, 2013 NYSDEC comments to FERC reiterates that 
trenchless technology is preferred method for 
stream crossings. The DEIS should evaluate 
cases where other methods are proposed and 
the Project Sponsor should explain why 
trenchless technology will not work or is not 
practical for that specific crossing. 

NYSDEC and July - August 2013 Field visits of proposed stream crossings prior 
Constitution to permit applications to the Department. At 
staff each crossing, NYSDEC emphasized to 
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Constitution staff that trench less technology is 
preferred/most protective. 

Constitution November 2013 Trenchless Feasibility Study provided by 
Constitution that described its choices of stream 
crossing techniques. Upon review, document 
and justifications found insufficient and all 
streams less than 30' wide were arbitrarily 
eliminated from any consideration for trenchless 
crossinq methods. 

NYSDEC and December 31, Meeting conducted with Constitution staff in 
Constitution 2014 which NYSDEC indicated that the Trenchless 
staff Feasibility Study was inadequate, e.g. provided 

insufficient justification and removed all streams 
less than 30 feet in width from analysis. 

NYSDEC December 31, To aid in an appropriate review of stream 
2014 crossing techniques and compliance with water 

quality standards, an informational request table 
including required technical information was 
developed by NYSDEC and provided to 
Constitution. 

US Army January 13, 2015 U.S. Army Corps of Engineers letter reiterates a 
Corr2s of request for a feasibility analysis of trenchless 
Enaineers crossings. 
Constitution January 23, 2015 Meeting between Constitution and NYSDEC 
and NYSDEC staff wherein Constitution stated it was unable 

to complete the table (described above on 
December 31, 2014). NYSDEC staff indicated 
that the justification for stream crossing 
methods was insufficient and that appropriate 
site specific information must be provided. 

Constitution January 28, 2015 Conference call: NYSDEC reiterated its request 
and NYSDEC for a site specific analysis of trenchless stream 

crossings for all streams including those under 
30 feet wide. 

Constitution February 5, 2015 Constitution provided an updated example of a 
trenchless feasibility study but that example 
continued to exclude streams up to 30 feet wide 
from analysis and did not provide detailed 
information of the majority of streams. 

Constitution submitted a Trenchless Feasibility Study (Study) to FERG in 
November of 2013 which the Department has analyzed for the purpose of reviewing 
Constitution's WQC application. This Study did not include the information that FERG 
directed Constitution to supply to NYSDEC (and others) in its April 9, 2013 EIR, which 
incorporated NYSDEC's information requests, including NYSDEC's request to 
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Constitution dated November 7, 2012. Moreover, the Study did not include information 
that NYSDEC specifically requested in meetings and site visits with Constitution 
throughout 2013 and did not provide a reasoned analysis to enable the Department to 
determine if the Project demonstrates compliance with water quality standards. 

Of the 251 streams to be impacted by the Project, Constitution's Study evaluated 
only 87 streams, in addition to the Schoharie Creek, as part of the Phase I desktop 
analysis9 which Constitution used to determine if surface installation methods warranted 
consideration for a trenchless design. Of the 87 streams reviewed, Constitution 
automatically eliminated 41 streams from consideration fQr trenchless crossing because 
those streams were 30 feet wide or less. Constitution further eliminated 10 more 
streams from the Study because although they were in the proposed ROW, they would 
not be crossed by the Project. Accordingly, a total of 24 streams were subsequently 
analyzed in the Study's Phase II analysis which evaluated construction limiting factors 
including available Workspace, construction schedules and finances. Using its review 
criteria, Constitution's Study finally concluded that only 11 stream crossings of the 251 
displayed preliminary evidence in support of a potentially successful trenchless design 
and were chosen for the Phase Ill geotechnical field analysis. Department staff 
consistently told Constitution that its November 2013 Trench less Feasibility Study was 
incomplete and inadequate (See Table 2). 

Constitution's continued unwillingness to provide a complete and thorough, 
Trench less Feasibility Study required Department staff to engage in a dialogue with 
Constitution on potential trenchless crossings for a limited number of streams. On April 
24, 2015, Constitution's consultant produced a revised draft list of 29 trenchless stream 
crossings and an example of plans that would be provided for each crossing on the 
proposed list. Subsequently, in May 2015, Constitution provided detailed project plans 
for 25 potential trenchless crossings, but only two of those plans were based on full 
geotechnical borings that are necessary to evaluate the potential success of a 
trenchless design. Detailed project plans including full geotechnical borings for the 
remaining stream crossings have not been provided to the Department. From May 
through August 2015, NYSDEC engaged in a dialogue with Constitution on potential 
trenchless methods for 19 streams, although NYSDEC did not form a conclusion on a 
crossing method for the remaining streams, including the vast majority of trout and trout 
spawning streams. Furthermore, as noted above, Constitution's unwillingness to 
adequately explore the Alternative M route alternative, with the prospect of potentially 
fewer overall impacts to water bodies and wetlands when compared to Constitution's 
preferred route, means that the Department is unable to determine whether an 
alternative route is actually more protective of water quality standards. The Department 
therefore does not have adequate information to assure that sufficient impact 
avoidance, minimization or mitigation measures were considered as to each of the more 
than 200 streams proposed for trenched crossings. 

9 Constitution described the Phase I analysis as "a general evaluation of Project locations meeting the basic criteria 
for trench less construction methods such as crossing distances, feature classifications and potential associated 
impacts." 
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Due to the lack of detailed project plans, including geotechnical borings, the 
Department has determined to deny Constitution's WQC Application because the 
supporting materials supplied by Constitution do not provide sufficient information for 
each stream crossing to demonstrate compliance with applicable narrative water quality 
standards for turbidity and preservation of best usages of affected water bodies. 
Specifically, the Application lacks sufficient information to demonstrate that the Project 
will result in no increase that will cause a substantial visible contrast to natural 
conditions. 10 

Furthermore, the Application remains deficient in that it does not contain 
sufficient information to demonstrate compliance with 6 NYCRR Part 701 setting forth 
conditions applying to best usages of all water classifications. Specifically, "the 
discharge of sewage, industrial waste or other wastes shall not cause impairment of the 
best usages of the receiving water as specified by the water classifications at the 
location of the discharge and at other locations that may be affected by such 
discharge."11 , 

Cumulatively, impacts to both small and large streams from the construction and 
operation of the Project can be profound and include loss of available habitat, changes 
in thermal conditions, increased erosion, creation of stream instability and turbidity, 
impairment of best usages, as well as watershed-wide impacts resulting from placement 
of the pipeline across water bodies in remote and rural areas (See Project Description 
and Environmental Impacts Section, above). Because the Department's review 
concludes that Constitution did not provide sufficient detailed information including site 
specific project plans regarding stream crossings (e.g. geotechnical borings) the 
Department has determined to deny Constitution's WQC Application for failure to 
provide reasonable assurance that each stream crossing will be conducted in 
compliance with 6 NYCRR §608.9. 

In addition, the Application lacks required site-specific information for each of the 
251 stream crossings including, but not limited to the specific location of access roads, 
definite location of temporary stream crossing bridges, details of temporary bridges 
including depth of abutments in stream banks, details of proposed blasting and the 
location of temporary coffer dams for stream crossings. Absent this information and the 
information described above, the Department cannot determine whether additional 
water quality impact avoidance, minimization or mitigation measures must be taken to 
ensure compliance with water quality standards in water bodies associated with this 
infrastructure. 

Insufficient Site-Specific Information on Depth of Pipe 

NYSDEC received numerous public comments regarding the necessary depth for 
pipeline burial in stream beds that would prevent inadvertent exposure of the pipe. 
Historically, Department staff has observed numerous and extensive vertical 

10 6 NYCRR §703.2. 
11 6 NYCRR §701.1. 
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movements of streams in New York State that have led to pipe exposure and 
subs~quent remedial projects to rebury the pipe and armor the stream channel. These 
subsequent corrective actions caused severe negative impacts on water quality and 
seriously impacted the stability and ecology of the stream that could have been avoided 
with a deeper pipe. Department staff requested that Constitution provide a 
comprehensive and site-specific analysis of depth for pipeline burial, but Constitution 
provided only a limited analysis of burial depth for 21 of the 251 New York streams. 12 

Without a site-specific analysis of the potential for vertical movement of each steam 
crossing to justify a burial depth, NYSDEC is unable to determine whether the depth of 
pipe is protective of State water quality standards and applicable State statutes and 
standards. 

In addition to impacts to water quality described above and without proper site
specific evaluations, future high flow events could expose the pipeline, resulting in risks 
to the health, safety, and welfare of the people of New York State. Pipe exposure would 
require more extensive stabilization measures and in stream disturbances resulting in 
addition degradation to environmental quality. We note that flooding conditions from 
extreme precipitation events are projected to increase on the operational span of the 
pipeline due to climate change. 

Deficient Blasting Information 

Constitution's Blasting Plan, dated August, 2014, outlines the procedures and 
safety measures to which Constitution would adhere in the event that blasting is 
required for Project installation. The Blasting Plan does not provide site-specific 
information where blasting will occur but instead provides a list of potential blasting 
locations based on the presence of shallow bedrock. In New York alone, Constitution 
identifies 42.77 total miles where shallow bedrock occurs, or approximately 44 per cent 
of the route, involving 84 wetlands crossings and 27 waterbody crossings. Constitution 
indicates that a final determination on the need for blasting will be made at the time of 
construction in waterbodies and wetlands. Due to the lack of specific blasting 
information needed for review with respect to associated water bodies, NYSDEC is 
unable to determine whether this Plan is protective of State water quality standards and 
in compliance with applicable State statutes and standards. 

Wetlands Crossings 

Wetlands provide valuable water quality protection by retaining and cleansing 
surface runoff to water bodies. Constitution's Application does not demonstrate that 
wetland crossings will be performed in a manner that will avoid or minimize discharges 
to navigable waters that would violate water quality standards, including turbidity. 
Absent detailed information for each wetland crossing that demonstrates Constitution 
properly avoided, minimized and mitigated impacts to wetland and adjacent areas, the 
Application does not supply the Department with adequate information to assure that 

12 See, Trout Stream Restoration Report, dated August 2014. 
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streams and water bodies will not be subject to discharges that do not comply with 
applicable water quality standards. 

NYSDEC Denial 

Constitution was required to submit an Application providing sufficient information 
to demonstrate compliance with the regulations found at 6 NYCRR §608.9, Water 
Quality Certifications. Pursuant to this regulation, an Applicant must demonstrate 
compliance with §§301, 302, 303, 306 and 307 of the Federal Water Pollution Control 
Act, as implemented, by applicable water quality standards and thermal discharge 
criteria set forth in 6 NYCRR Parts 701,702,703, 704 and 750, and State statutes, 
regulations and criteria otherwise applicable to such activities.13 The Department must 
also take into account the cumulative impact to water quality of the full complement of 
affected water resources in making any determination in connection with any license, 
order, permit or certification. 14 For the reasons articulated· above, the Department 
hereby denies Constitution's WQC Application because it does not supply adequate 
information to determine whether the Application demonstrates compliance with the 
above stated State water quality standards and other applicable State statutes and 
regulations. 

This notice of denial serves as the Department's final determination. Should 
Constitution wish to address the above deficiencies, a new WQC application must be 
submitted pursuant to 6 NYCRR §608.9 and 6 NYCRR Part 621. Unif9rm Procedures 
Regulations, 6 NYC RR §621.10 provide that that an applicant has a right to a public 
hearing on the denial of a permit, including a §401 WQC. A request for hearing must be 
made in writing to me within30 days of the date of this letter. 

Cc: 
T. Berkman 
W. Little 
P. Desnoyers 
S. Tomasik 
D. Merz 
F. Bifera 
Y. Hennessey 
K. Bowman 

13 6 NYCRR §608.9 (2) and (6). 
14 ECL 3-0301 (l)(b). 

Sincerely, 

~9(~ ~ 
John Ferguson 
Chief Permit Administrator 
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May 23, 2016 
 



 
 
 

  
 
	  

Constitution	  Pipeline	  Company,	  LLC	  
Post	  Office	  Box	  #	  14139	  

Albany,	  NY	  	  12212	  
 
 
May 23, 2016 
 
Re: Constitution Pipeline Company, LLC (Constitution) 
       Federal Energy Regulatory Commission (FERC) Docket Number CP13-499 
       Project Update  
 
 
Dear Neighbors, 
 
 We would like to provide you an update regarding the status of the Constitution Pipeline 
Project (“Project”) and ask for your continued patience as we work through the next phase of 
this project.  The working relationship we’ve established over the past several years is very 
important to us and we remain committed to keeping you informed. 
 
 On Friday, May 13, 2016, the New York Attorney General filed a Complaint with the 
Federal Energy Regulatory Commission (“FERC”) alleging that Constitution was improperly 
“clear cutting” trees along its right of way in New York, or was tacitly encouraging landowners to 
do so.  The Attorney General also alleges that clear cutting on the right of way, if it is occurring, 
is causing significant environmental harm.  The Attorney General states that it is not seeking 
enforcement action against individual landowners.   
 

It is important for you to know that Constitution is not conducting any tree felling activity 
in New York.  Constitution is aware that there is logging activity occurring near the right of way 
in New York.  Because of the filing of the Complaint, we advise you to seek advice from your 
legal counsel before conducting any surface activities on your property in any easement area, 
temporary or permanent, that you have granted to Constitution.  Constitution cannot provide you 
with any legal advice regarding your property rights in the easement areas, and cannot provide 
you any legal advice regarding permits you may be required to obtain to do any logging or other 
activities in the easement area.  If you are a farmer and have been or expect to be conducting 
farming activity on your property in the easement areas, Constitution does not consider that 
activity to be an interference with its rights under the easements for permanent right of way or 
temporary workspace at this time.  Constitution does not expect to be conducting any activity on 
the right of way during this planting season which would conflict with farming activities in the 
easement area.   
 
 Because the New York Department of Environmental Conservation denied the Clean 
Water Act Section 401 Water Quality Certification that Constitution had applied for in New York, 
construction of the Project will now be delayed, as Constitution appeals that denial.  Because of 
the permitting delays, Constitution expects that the pipeline will not be in service until the 
second half of 2018.   
 

Constitution has de-mobilized its contractors in New York with the exception of those 
individuals who are in the process of removing survey stakes, flags or signage from your 
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property that were originally installed with the expectation that Constitution would be completing 
tree felling or clearing activity this year. Landowners may also remove any staking, flags or 
signage, if they wish.  

 
We ask for your continued patience and sincerely regret the uncertainty associated with 

the Project’s delay. We are committed to continuing to provide you with regular updates to the 
overall Project schedule as they become available.  Should you have any questions or concerns 
please don’t hesitate to contact us.  You may either call the Project office at 518-982-1637 or 
you may contact me directly at 609-285-2424 or by email at patrick.j.mcclusky@williams.com.  
 
 
Sincerely, 

 
Patrick McClusky 
Senior Land Representative 
(609) 285-2424 
Patrick.j.mcclusky@williams.com  

20160602-5387 FERC PDF (Unofficial) 6/2/2016 3:04:12 PM


	Addendum B - Standing affidavits
	Bertrand Affidavit
	Bertrand - Att 1: Photographs
	Bertrand - Att 2: NDNY Order - Partial SJ
	Bertrand - Att 3: NDNY Order - Injunction
	Brignoli Affidavit
	Brignoli - Att 1: Photographs
	Brignoli - Att 2: NDNY Order - Partial SJ
	Brignoli - Att 3: NDNY Order - Injunction
	Lidsky Affidavit
	Lidsky - Att 1: Photograph
	Lidsky - Att 2: NDNY Order - Partial SJ
	Lidsky - Att 3: NDNY Order - Injunction
	Pezzati Affidavit
	Stack Affidavit
	Stack - Att 1: Photograph
	Stack - Att 2: NDNY Order - Partial SJ
	Stack - Att 3: NDNY Order - Injunction
	Exhibit 1: NYSOAG Opposes Tree Cutting
	Exhibit 2: NYS DEC denies 401 WQC
	Exhibit 3: Company's 5/23/16 letter to landowners

